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Mr. Chairman and Members of the Subcomittee: BEsJ Q~~~~~~J /y/AjHA&~ 
Me appreciate the invitation to appear before your Subcommittee to give our 

views on H.R. 12807, 92d Congress, mh!hIch would amend the Federal Property and 

Administrative Services Act in order to establish Federal policy concerning 

the selection of firms and individuals to perform architectural, engineering, 

and related services for the Federal Government. 

As you know, Mr. Chairman, we testified before your Subcommittee on 

June 4, 1970, on H.R. 16443, 9lst Congress, a similar bill to H.R. 12807. 

During that testimony we went into considemble deta!l as to the background of 

the report we made to the Congress on Apr!% 20, TV?', entitled "Government-b,il'de 

Review of the Administratfsn of Certadn Statutory and Regulatory Requirements 

Relating to Architect-Engineer Fees," In that report we dealt with the 6-nercent 

fee limitation on architect-engineer services and the method of prucurement of 

A-E services. 

With respect to the 6-percent fee limitation we concluded that the present 

statutory fee limitations are impractical and ~~~o~~d principally because: 

-- The limitations are governed by estimated construction 

costs which do not necessarily relate to the 
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the A-E services rendered. 

-- Estimated construction costs may not be known at the 

time the limitations must be applied. 

-- Some A-E contracts do not involve programed con- 

struction projects. 

-- The limitations may not be rn~a~i~gf~~ Sn that they 

can be partially avoided by agencies using in-house 

resources perform services that have generally heen 

contracted to A-E firms. 

-- A-E fees in terms of percentages of construction 

cost vary widely and thus render fmoracticable the 

establishrraent of a percentage at an a~o~op~iate 

level to limit effectively the fee for the majority 

of contracts. 

k!e recommended to the Congress that the statutory orovisions limiting A-E 

fees be repealed, 

!4i th respect ta the procurement of A-E services, we found, as stated in 

our report, that there was a failure on the part of the Government agencies 

to select A-E contractors under the ~~~~~t~t~~@ negotiation procedures as 

required by Public Law U-653, BS esdffied at 10 J.J.S.C. 23&l(g), and the 

federal Procurement Regulations. 

However, we advised the agencs'es that our Offs‘ce would take no actian until 

the Congress had an opportunity to consJder the matter. &'e recommended that 

Congress clarify its intent as to whether the c~rn~~t~t~ve negotiation rearrire- 

merits of Public Law 87-63 are to apply to t e ~~~~~~ernen~ of A-E services. 



. 

. . 

Ge have given careful stud,y to the provisions of H.R. 12807 and we believe it 

establishes a method of procuremenkof architect-engi r swices which, in our 

opinion, does not allow for sufficient competitionD' . 

We recognize the need for the Federal Government to assure itself that 

the architect-engineer services it needs will be of the highest quality, but we 

do not believe the procedures that would be establ4shed under HA 12807 are best de, 

signed to assure this quality. We are of the opinion that the well-recognized 

concept of competitive negotiation can be successfully anplied to the nrocure- 

ment of architect-engineer services as it has been with similar professional 

services without adversely affecting the quality of the service to be furnished, 

It is necessary in dealing with the procurement prmxw to distinguish 

very clearly between formal competitive "b5ddlng" and competitive "negotiation." 

While the rigid formalized rules applicable to advertised procurement generally 

require award to the lowest (price) responsjve, responsible bidder, the f'lexi- 

bility inherent in the concept of negotiation permits an award to be made to the 

best advantage of the Government, "pr'ice and other factors considered," Nego- 

tiation permits, and'indeed requires, the contracting officials of the 

Government to consider those "other factors" of the procurement which, in a 

proper case, may result in an award to one offeror as opposed to another less 

qualified offeror submitting a lower price, 

The award of an architect-engineer contract may and pronerly should be 

made to the offeror whose proposal promises the greatest value to the 

Government in terms of performance and cost, rather than to an offeror who 

merely proposes to perform at the lowest pr-ke. Performance, of course, 

should include such matters as aporopriate such as design concept and 13fe 

cycle costs of the facility to be constructed, 



4s an overall average, architect and engineering costs represent a 

small percentage, probably not more than fs" ve percent, of the total cost 

of construction. It is, therefore, obvious that the4overnment's interest 

is primarily with the total construction cost, whether the design will be 

both functional and esthetic, and whether the design is such as to reduce 

to the maximum extent operation and maintenance costs over the intended 

life of the -facility. In the debate which has taken place on this subject 

over the past few years, I fear that this point may not have been properly 

emphasized. It would be shortsighted indeed to concentrate too heavily 

on the cost of the architect and engineering services if this meant that 

the total life-cycle cost of the facility would thereby be increased or if 

the design was less than satisfactory from the standpoint of its intended 

use, its general conformity with community plans, and other considerations. 

H.R. 12804 would provide for the selection in order of preference of 

no less than three firms on the basis of their qualifications and performance 

data to be submitted annually. Negotiations would then be conducted with 

the firm having the highest ranking. If a contract could not be negotiated 

at a fair and reasonable price then negotiations would be conducted with the 

second most qualified firm, etc. This procedure standing alone forecloses 

competition between A-E's on a particular project. 

Section Wi!a) of the bill contains a proviso statfng: "That if 

deemed appropriate the agency head may, before selecting the highest qualified 

firm, request alternative methods of approach to the solution of the problem 

and concepts of the scope of services required." While we are not certain 

as to the meaning of this language we read it to say that in particular cases 

BEST ~~~~M~N~ ~#iddiii~ 



the agency head can reqrmest aBtesllnatc cancept propesalo from more than one 

ffrm, However3 even if this were done there is no provisa'on for competing 

prke proposals assuming technfcal proposals are rated equal . 

In supnanary, we do not recommend enactment of H.R. 12807. &e believe 

there can and should be more competition between A-E's in the design concept 

area and that in those cases where two or more A-Es are found to be technfcally 

equal in the4r proposals consideration should be given to the prices proposed 

to be charged by the A-Es. Further, if there is to be legislation, we would 

urge that the laws relating to th,e G-percent fee limitatfon be clarified by 

appropriate amendment. 

%e believe you are aware that in the past we have recommended that Congress 

not enact Teglslation dealing with the procurement of A-E services until the 

Commission on Government Procurement reports its findings and recommendations. 

The Com&sian staff has given a great deal of time to the auestion of how 

A-E services should be procured, and study groups dealfng with the subject 

have come up wfth differr'ng recomendations. I do not know how'the Commission 

itself will come out on this issue but it seems approprl'ate for Congress to 

have the benefit of the CommSssSan's views before enactfng legislation, The 

RXr DOCUMENT Commt'ssdon report ~311 be available later this year. 

One further point I wa'sh to meWan is that I believe one of the problems 

fn securing competition among A-Es is codes of ethics of the various prufesslonal 

societSes which consider ft unethfcal for members to enter Into price competition 

for professSona1 servJces. from articles appearing in the press, my understandfng 

is that the Department of Justice has had this matter under study and that in 

Octobers 1971 the American Society of Civil Engineers dropped thfs provision 

from its code of ethl'cs. I don't know what other codes of orofessfonal 
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societies the Department may have under consideration but the Commission on 

Government Procurement wS11 undoubtedly explore this development before 

reaching its conclusions. 

Accordingly, I would hope that the Camnittee would defer consideration 

of the subject until the Comml'ssion has reported. 




